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"Colorado Sex Offender Lifetime Supervision Act of 1998"

C.R.S. §18-1.3-1001. Legislative declaration.

The general assembly hereby finds that the majority of persons
who commit sex offenses, if incarcerated or supervised without
treatment, will continue to present a danger to the public when
released from incarceration and supervision. The general assembly
also finds that keeping all sex offenders in lifetime incarceration
imposes an unacceptably high cost in both state dollars and loss
of human potential. The general assembly further finds that some
sex offenders respond well to treatment and can function as safe,
responsible, and contributing members of society, so long as they
receive treatment and supervision. The general assembly therefore
declares that a program under which sex offenders may receive
treatment and supervision for the rest of their lives, if necessary, is
necessary for the safety, health, and welfare of the state.
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III. INTRODUCTION
When we published our second annual edition of this report in September 2008, I never would
have believed that I would be writing the third edition from the other side of the prison fence.
Yet, seemingly against all odds, I was paroled that November.
The fact that I am now writing from the community has three major implications for this year’s
report. First, it is a small sign of a larger movement in Colorado’s sex offender management
system, which is beginning to recognize that its present approach to the problem is unviable.
However, while Lifetime Supervision offenders are being paroled at a much higher rate than ever
before, it still represents only a miniscule portion of those incarcerated under the Lifetime
Supervision Act. Further, certain elements of the sex offender treatment establishment in
Colorado, disturbed by signs that the formerly impregnable wall of the hard-line containment
philosophy may now be cracking, are exploring new methods to maintain control of sex
offenders. This, of course, creates new problems which this report will seek to address.
Second, this edition of the report will naturally shift its primary focus to the parole and probation
systems and community treatment providers, rather than the issues surrounding the Department
of Corrections and its Sex Offender Treatment and Monitoring Program (SOTMP) which
dominated the first editions.
Third, Jeremy Loyd, the coauthor of previous editions of this report, sadly remains incarcerated.
In spite of a long history of successfully passing polygraphs, Mr. Loyd suddenly began failing
every polygraph test that he took. It is impossible to determine how much our criticisms of the
polygraph in these reports may have contributed to this turn of events. As a result Mr. Loyd was
unable to obtain a recommendation for parole, and was essentially trapped in prison until he
passed a polygraph in spite of the fact that he was years past his minimum sentence.1 Mr. Loyd
objected to this treatment, and elected to pursue legal action to protect his rights. He was
subsequently terminated from the SOTMP, and as of this writing Mr. Loyd remains in prison
without treatment or parole eligibility.
In spite of all this, the tone of the Third Annual may be the most positive and hopeful of any
edition to date. There are some very encouraging signs of impending change, and the change
could be significant. This year the Sex Offender Management Board (SOMB) underwent its
legislatively mandated “sunset review” by the Department of Regulatory Agencies (DORA).
DORA was tasked with examining specific aspects of the SOMB and making recommendations
regarding the necessity of its existence, the effectiveness of its functioning, and any
administrative or legislative changes which should be made in order to its improvement. The
outcome of this review is almost certain to be beneficial for those of us who are subject to the
SOMB’s standards and guidelines.
On a more disturbing note, the so-called “experts” in the sex offender treatment community are
attempting to develop a risk assessment instrument, ostensibly to identify “low-risk” sex
1

For further details see Jeremy J. Loyd & Mark T. Walker, et al., “An Unacceptably High Cost: An Inside Look At
Colorado’s Sex Offender Law and Treatment Program – Second Annual Report”, (September 2008), pp.
[hereinafter “Unacceptably High Cost – 2nd Annual”].
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offenders. While this appears positive on the surface, a closer examination of the approach being
taken to the development of this instrument reveals cause for grave concern. We will also review
the new Sexually Violent Predator (SVP) screening instrument, which was recently revised by
the SOMB.
The court cases involving sex offender issues over the past year have been, as usual, a mixed
bag. However, there are some significant rulings involving the polygraph, DOC sex offender
classification, an offender’s Fifth Amendment rights during direct appeal of his conviction, and
the Adam Walsh Act, among other issues. We will consider the implications of some of these
cases.
The primary issues dealt with in this report, however, will be: 1) sex offender recidivism, and
how misinformation about it has led to current legislation; 2) the concept of lifelong sex offender
treatment and supervision, and whether or not such an extreme measure is either necessary or
helpful; and 3) the lack of oversight, and consequent absolute power, of community sex offender
treatment providers. These three issues are fundamental, each one built on the last, and they
collectively represent the source of many fatal flaws in Colorado’s current approach to sex
offenders.
Finally, as is our custom we will offer recommendations at the close of this report. The purpose
of our recommendations is simply to illustrate what steps appear to be necessary from our unique
vantage point within the system itself in order for Colorado’s sex offender law and treatment
system to function in the constitutional, effective, and humane fashion which the legislature
originally intended.

IV. NEW APPROACHES, NEW PROBLEMS
A. SOMB Sunset Review
One of the most hopeful topics of the year was the performance of the statutorily mandated tenyear “sunset review” of the SOMB. The review, which was conducted by DORA under the
direction of Mr. Bruce Harrelson, was designed to determine whether the termination,
continuation, or reestablishment of the SOMB is appropriate and to provide for the analysis and
evaluation of the agency to determine the least restrictive regulation consistent with the public
interest. To that end DORA conducted public hearings along with an extensive investigation, and
made recommendations regarding the continued existence of the SOMB and any administrative
or legislative changes deemed necessary to improve its functioning.2
To DORA’s credit, in addition to hearing testimony from the SOMB itself, offenders
participating in treatment programs and advocacy groups such as Colorado CURE were also
given opportunity to present their views. Even the author of this paper was contacted for his
comments after sending a letter on the subject to DORA. It has undoubtedly been beneficial that
2

See §16-11.7-103(6)(b) C.R.S. and §24-34-104 C.R.S.
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so many voices, heretofore largely unheard and unheeded, have been given a venue and
opportunity to share different perspectives and offer unique solutions.
Over the ten years since the SOMB was created it has become painfully obvious that the board,
as it is now constituted, is failing to carry out its legislative duties. The Standards and Guidelines
promulgated by the SOMB do not reflect current research and are therefore antiquated and
ineffective. The following graph represents the age of the research cited by the SOMB in its
published Standards and Guidelines in support of its current sex offender policies. 3
AGE OF STUDIES CITED
# of Studies
25
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0
<5 Years Old

5-10 Years Old

11-20 Years Old

>20 Years Old

The fact that such a large portion of the research currently relied on by the SOMB is between 11
and 20 years old indicates that the board is not effectively responding to or incorporating the
results of the most recent research on sex offenders and offending behavior. This is significant in
light of the reality that the newest research in the field is challenging some long-held
assumptions about sex offenders, as shown below. It behooves the SOMB, which is tasked with
the management of sex offenders, to ensure that its standards accurately reflect current research.
This is yet another indication that sweeping reform is needed, as the thoroughly entrenched
containment advocates on the board have no interest in permitting any type of positive change.
The DORA Sunset Review report4, issued October 15, 2009, makes 8 primary recommendations
and 2 administrative recommendations. The nature of the recommendations and overall tenor of
the report are, in our estimation, spectacularly positive. These recommendations, if adopted, will
represent a huge step toward the extensive reform that the SOMB so desperately needs.

3

Colorado Sex Offender Management Board, “Colorado Standards and Guidelines for the Assessment, Evaluation,
Treatment and Behavioral Monitoring of Adult Sex Offenders,” (March 2008).
4
Department of Regulatory Agencies: Office of Policy, Research and Regulatory Reform, “2009 Sunset Review:
Sex Offender Management Board” (October 15, 2009) [hereinafter “Sunset Review”].
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Recommendation 1 – Continue the Sex Offender Management Board for five years, until
2015.5
In discussing this recommendation, DORA recognized the need for the existence of the SOMB
to create and revise standards for, and engage in regulation of, sex offender treatment programs.
The board is the only agency in place to ensure that sex offender treatment which meets certain
standards of quality will continue to be provided to offenders throughout the state of Colorado.
DORA observed that the absence of appropriate treatment would potentially mean incarceration
for offenders who would otherwise have remained in the community. The emphasis of the report
on the importance of the continued existence of the SOMB for the protection and benefit of the
offenders themselves is a positive and interesting aspect of its analysis.
Recommendation 2 – The Board should study and determine whether and to what extent the
treatment of sex offenders and other Board policies, including the no-cure policy, work, and
present the report to the General Assembly no later than December 1, 2011.6
This recommendation considers the various views of sex offender treatment, including the “nocure” policy and the containment approach, which DORA recognized as being integral to the
SOMB’s standards. The report states:
In conclusion, given the continuation of the Board, now in its 17th year of
existence, the question of the efficacy of its standards is more important than ever.
Even if the Board cannot answer the primary question, a rigorous study of the
standards might reveal where the standards are weak and if the Containment
Model is the best approach at all.7
We heartily agree with this assessment, and applaud DORA’s willingness to challenge the
foundational assumptions of the SOMB. However, we must express our concern that asking the
Board itself to evaluate its own standards and principles is a futile approach. Some of the most
prominent and influential members of the SOMB are staunch supporters of both the containment
approach and “no-cure” philosophy. Moreover, the Board’s primary researcher, Kim English, is
the author of several seminal works advancing the containment model. Given these realities, we
fear that any study produced by the SOMB will ipso facto simply affirm and reinforce the
validity of its current principles and practices. An independent and neutral study of some kind
would therefore be much more reliable and productive. At minimum, an independent review of
the Board’s findings is indicated.

5

“Sunset Review”, supra note 4, at 29-30.
Id. at 31-35.
7
Id. at 34
6
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Recommendation 3 – Require the Division of Criminal Justice to promulgate treatment
standards, Lifetime Supervision Criteria, and the requirements to be listed as an approved
provider by rule.8
This recommendation would amend Colorado statutes to require that the SOMB submit the
specified standards and criteria to the Division of Criminal Justice for promulgation by rule. This
additional step would result in public notice and hearings being required under the
Administrative Procedures Act (APA) for all rules so promulgated, and would thus increase the
transparency and accountability of the SOMB to the general public. It also provides for more
direct oversight by the legislature in determining whether the rules created by the SOMB exceed
its statutory authority. In discussing this recommendation, DORA recognizes the great power
that the Board wields over offenders and the controversial nature of many of its standards,
including those related to the use of the polygraph, plethysmograph, and ABEL screen. The
report states:
In sum, although the Board makes a good faith effort to develop meaningful
policies for the management of sex offenders, the standards, guidelines, and
criteria created by the Board should be presented to the public and debated
through the rulemaking processes established by the APA. Such rulemaking
hearings not only give the public access to the process, hearings afford experts the
opportunity to provide viewpoints the Board may not have considered.9
Recommendation 4 – Complaints, investigations and discipline of treatment providers should
be administered by the Department of Regulatory Agencies.10
In making this recommendation, DORA discussed its investigation of complaints made to the
SOMB, and recognized the dysfunctional nature of the system currently in place. The complaints
examined were most often not investigated at all, and some of the investigations which were
conducted demonstrated a need for significant improvement in a number of areas. DORA also
found that the appeal process was fundamentally unfair, and noted that offenders and family
members are often reluctant to file complaints due to fear of retribution. Most importantly, the
decisions issued pursuant to DORA investigations could be directly appealed to the Colorado
Court of Appeals. We cannot sufficiently emphasize our approval of this recommendation, as a
vast increase in oversight is vital to the proper operation of the SOMB and the accountability of
sex offender treatment providers to the public.
Recommendation 5 – Schedule the Sex Offender Treatment and Monitoring Program in the
Department of Corrections for sunset review in 2012.11
This recommendation begins by observing that the SOMB denies having authority to regulate the
SOTMP, and that DORA, during the sunset review process, received numerous complaints from
inmates highlighting deficiencies in the program. The report also cites the large and growing
8

Id. at 35-38.
“Sunset Review”, supra note 4, at 38.
10
Id. at 39-42.
11
Id. at 43-44.
9
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number of incarcerated sex offenders, as well as the federal court’s ruling that lifetime
supervision offenders have a liberty interest in participation in treatment, as reasons necessitating
a sunset review of the SOTMP.12 This has been a long time coming, as the SOTMP has had no
genuine oversight or accountability to anyone since its inception.
Recommendation 6 – Require the Board to produce and present an annual report to the
General Assembly beginning on December 1, 2012.13
This recommendation is based on the premise that the Board is uniquely suited to produce
evidence-based research on sex offender policy and practice. DORA cites as an example a white
paper issued by the SOMB arguing that residency restrictions for sex offenders are harmful and
counterproductive, and do not improve public safety. DORA observes that this type of research,
in addition to statistics on Colorado’s sex offender population and treatment programs, should be
regularly presented to policy makers. The purpose would be to aid the General Assembly by
making recommendations regarding current and future legislation. We confess that we are not
entirely comfortable with this prospect, as we are all too familiar with the intrinsic bias and
agenda of the SOMB. However, we recognize that the Board is capable of producing valuable,
evidence-based research such as that referenced by DORA. We are therefore cautiously
optimistic that this process might be a means of ensuring that legislators are more fully informed
of current research which could influence sex offender policy.
Recommendation 7 – Amend the statute to allow the Board members to elect the presiding
officers of the Board.14
Currently the officers of the SOMB are appointed rather than elected, which is unusual for a
regulatory board. Normally we would applaud the diffusion of power, but given the Board’s
current composition we are not persuaded that this will result in much change for the better.
Recommendation 8 – Authorize the Board to collect necessary data from approved providers.15
This recommendation would require treatment providers to provide data on offenders in their
programs to the SOMB or face removal of the provider’s approval as a treatment provider. If the
Board was operating properly, this would increase the transparency and accountability of the
treatment programs. However, without a commitment by the SOMB to a proactive approach to
managing and regulating such programs this information will likely be put to no good use.

12

For incarcerated sex offenders reading this report, we advise you to begin collecting information for submission to
DORA during the upcoming sunset review should this recommendation be adopted by the legislature. However, we
suggest that such offenders refrain from bombarding DORA with excessive correspondence, and wait until the
proposed review is underway before submitting anything to the Department.
13
“Sunset Review”, supra note 4, at 45-46.
14
Id. at 46-47.
15
Id. at 47.
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Administrative Recommendation 1 – The Board should regulate plethysmograph examiners
and Abel Screen examiners.16
The SOMB recently stopped listing approved plethysmograph and ABEL examiners. DORA
recommends that the Board recommence its oversight of these individuals. If such devices are to
be given any place in sex offender treatment (a questionable practice at best), we heartily agree
that the examiners must be accountable to some type of oversight and regulation.
Administrative Recommendation 2 – Seek to amend the sunset review bill to include any
technical changes necessary to the statute.17
This is a recommendation for a general update of the sunset review statute, and has no direct
application to the SOMB.
DORA’s sunset review recommendations are, on the whole, astonishingly positive. We are
cautiously but powerfully optimistic, really for the first time, about the coming developments in
sex offender law and policy in Colorado. Of course, these recommendations will affect nothing
unless the legislature chooses to implement them. But we are grateful to DORA and Mr.
Harrelson for listening to input from every quarter, investigating important issues thoroughly,
and issuing a courageous and balanced review which has the potential to spark far-reaching and
desperately needed reform within the SOMB.
B. Sex Offender Risk Scale
Another recent and interesting development is the 2009 revision of the Sex Offender Risk Scale
(SORS) portion of the Sexually Violent Predator Screening Instrument developed by the SOMB.
The previous instrument was rather complex, required a score of 4 out of 10 items, and contained
several criteria which were absurd on their face, such as, “The offender failed first or second
grade.”18
The revised version of the SORS contains only 6 items, and requires a score of 8 out of a
possible 9 (some items score 2).19 This would appear to make it more difficult to label an
individual as a Sexually Violent Predator, although the SOMB reportedly believes that this
instrument will “capture” approximately the same number of individuals as the previous version.
We reserve judgment on this new SORS until we have had opportunity to see it in action. We
must note, however, that not a single one of the criteria from the old instrument was incorporated
unaltered into the new version. Indeed, the vast majority of the new criteria bear little
resemblance to the old instrument, leaving us to wonder if the SOMB has any idea what they are
doing with this instrument, or if the SORS criteria are simply a shot in the proverbial dark.
Certainly this is a serious concern given the gravity of the Sexually Violent Predator label.

16

Id. at 48.
“Sunset Review”, supra note 4, at 48.
18
See APPENDIX D.
19
See APPENDIX D
17
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C. Risk(y) Assessment
Current research indicates that not all sex offenders are equally likely to re-offend. In a recent
report Human Rights Watch observed:
[M]ost of those who make public assertions about the recidivism rates of sex
offenders take a “one-size-fits-all” approach; they do not acknowledge the marked
variation in recidivism rates among offenders who have committed different kinds
of sex offenses, nor the influence of other factors on recidivism.20
The result of this “one-size-fits-all” mentality is a costly and ineffective approach to sex
offender management. One group of researchers recently noted:
The variation in recidivism rates suggests that not all sex offenders should be
treated the same. Within the correctional literature it is well known that the most
effective use of correctional resources targets truly high-risk offenders and applies
lower levels of resources to lower risk offenders. The greater the assessed risk, the
higher the levels of intervention and supervision; the lower the assessed risk, the
lower the levels of intervention and supervision. Research has even suggested that
offenders may actually be made worse by the imposition of higher levels of
treatment and supervision than is warranted given their risk level. Consequently,
blanket policies that treat all sexual offenders as “high risk” waste resources by
over-supervising lower risk offenders and risk diverting resources from the truly
high-risk offenders who could benefit from increased supervision and human
service.21
With this in mind we were pleased to learn that some within the SOMB were moving toward the
development of a risk assessment instrument that could be used to screen sex offenders in order
to identify low risk offenders. However, our hopeful optimism was significantly dampened when
we realized the approach that is being taken to the development of this instrument.
Mr. Greig Veeder, head of the Teaching Humane Existence (THE) sex offender treatment
program, volunteered to spearhead the development of this instrument. From Mr. Veeder’s
comments during meetings of the SOMB it quickly became apparent that he would take an
approach based on the a priori assumption that approximately 80% of sex offenders are high
risk, with 20% being low risk. Therefore, rather than designing an instrument based on factors
which have shown a statistically significant correlation with the likelihood of recidivism – and
which could then provide a scientific assessment of the percentage of offenders who are actually
high risk, whatever that number may be – Mr. Veeder’s risk assessment would be constructed in
such a way as to ensure that 80% of those screened would be designated as high risk in order to
conform to the unsubstantiated assumption that this is the case.

20

Human Rights Watch, “No Easy Answers: Sex Offender Laws in the U.S.,” Vol. 19, No. 4(G) (September, 2007),
pp. 25-26 [hereinafter “No Easy Answers”].
21
Andrew J.R. Harris & R. Karl Hanson, “Sex Offender Recidivism: A Simple Question”, Public Safety and
Emergency Preparedness Canada (2004), p. 12 [hereinafter “Simple Question”].
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The absurdity of this approach, and the rather brazen way in which it turns the scientific method
on its head, is too obvious to require extensive comment. We naturally must ask what research
supports the assertion that 80% of sex offenders are high risk. Our personal experience suggests
the exact opposite – that 80% (at least) of such offenders are low risk. Whose assumptions are
correct? Would it not be better to base the development of any risk assessment instrument, which
purports to be able to accurately apply a very serious label such as “high risk,” on actual research
rather than the bare assertions of radical containment advocates such as Mr. Veeder (or the bare
assertions of the authors of this report, for that matter)?
We certainly support genuine efforts to identify low risk sex offenders in an attempt to provide
such offenders with an appropriate level of treatment and supervision, rather than joining all sex
offenders together in a single category as is currently being done. However, we cannot support
Mr. Veeder’s approach to this problem, and we call for the development of a research-based risk
assessment instrument. We remain hopeful that someone in the sex offender treatment and
management community will step forward and make a good faith effort to meet this very real and
pressing need. As researchers have observed, “Some sex offenders do indeed have a higher
probability of recidivism, and therefore community safety is more likely to be enabled when
states adopt empirically derived risk assessment methods to validly, reliably, and
discriminately identify high risk offenders.”22
D. Sex Offender Issues in the Colorado Courts
Given the current state of sex offender laws in Colorado it is hardly surprising that the higher
courts are continually issuing opinions on issues related to sex offenders. Some of the opinions
issued over the past year have been very positive, others have been disappointing, others simply
frustrating. But all of them are significant, and we summarize them here in order to highlight the
problems surrounding Colorado’s current sex offense legislation and the evolution of the courts’
approaches to dealing with these issues.
i) The Polygraph
One of the most interesting and promising developments involving sex offender issues in the
Colorado courts is a Colorado Court of Appeals opinion announced April 16, 2009.23 In this case
a father appealed the judgment of a trial court terminating the parent-child legal relationship
between himself and his son and daughter. The case originated in 2005 as a dependency and
neglect action which resulted in the children being removed from the parental home, and the
father being allowed only supervised visitation with his children, who were one and two years of
age at that time. Father was required to complete substance abuse therapy, anger management,
family violence group, and a parenting program, among other things. He complied with the
treatment requirements, and a plan was in place to return the children to the parents’ custody.
In March 2007 the daughter made allegations of sexual abuse against her father, which later
proved to be unfounded. Father was given polygraph examinations as part of his domestic
22

Jill Levenson & Richard Tewksbury, “Collateral Damage: Family Members of Registered Sex Offenders,”
American Journal of Criminal Justice, 34:54-68 (2009), p. 65 (emphasis added) [hereinafter “Collateral Damage”].
23
In the Interest of M.M., No. 08CA0119, (Colo.App. April 16, 2009).
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violence treatment program, and was determined to be deceptive in response to questions about
the alleged assault on two such exams. After the second failed exam mother asked father to move
out of their home.
The Department of Social Services moved the trial court to terminate the parent-child legal
relationship, and submitted a status report. Although the report explicitly recognized that an
interview of the daughter and further investigation revealed that her allegations were unfounded,
it highlighted the deceptive polygraph results. The court held a termination hearing, at which
testimony was offered by the children’s therapist, the father’s therapist, a forensic psychologist
who had performed a psychosexual evaluation on father, father’s domestic violence counselor,
and his caseworker, among others.24 These witnesses testified that father was not amenable to
treatment and/or that he was in denial. The vast majority of this testimony was based on, or
directly related to, the deceptive polygraph results. After the hearing the trial court found, on the
basis of this testimony, that father had not successfully complied with his treatment plan and was
hence an unfit parent. It elected to terminate the parent-child relationship.
On appeal, father argued that the trial court improperly admitted the results of the two polygraph
exams, which formed the basis of the opinions of the caseworker and therapists who testified as
expert witnesses in the case, and their decisions to recommend denial of unsupervised visitation
and termination of efforts to reunite the family. The Colorado Court of Appeals agreed.
In its opinion the Court began by observing, “Evidence of polygraph test results and the
testimony of polygraph examiners are per se inadmissible in both criminal and civil trials.”25
However, in this case a great deal of testimony concerning father’s polygraph results was
introduced to support the opinions and recommendations of the witnesses. The Court stated:
[T]he polygraph evidence and the reaction of the treatment professionals to it (1)
consumed most of the trial; (2) supplanted father’s treatment plan; (3) controlled
or significantly influenced every recommendation by the treating and supervising
professionals concerning unsupervised visitation and father’s fitness as a member
of a reunited family; and (4) thereby essentially eliminated any chance father had
to retain a parent-child relationship with both of his children.26
Ultimately, the Court concluded that the introduction of testimony based on polygraph results
was improper.

24

We encourage readers of this report to obtain a copy of the Court of Appeals’ opinion in this case, which contains
large portions of the referenced testimony. The testimony of father’s individual therapist, in particular, seemed to
indicate that it did not matter for treatment purposes whether or not the alleged sexual assault actually occurred. As
long as father continued to claim that it did not (even if that was true) he was in denial and had to be treated as a
denier. His “denial” then became part of the basis for the therapist’s conclusion that father was not in compliance
with the treatment plan, and the recommendation that he not be permitted to reunite with his family. This absurd
Kafkaesque perspective is the bizarre, surreal, but inevitable result of Colorado’s current sex offender treatment
principles and practices.
25
In the Interest of M.M., slip op. at 31; see People v. Anderson, 637 P.2d 354 (Colo. 1981).
26
Id. at 35.
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Due to the lack of a scientific basis and reliability, it is inappropriate for an expert
witness to rely on polygraph results to form or render any opinions. […W]hen, as
here, the underlying basis for the expert opinions and recommendations is not
accepted as reliable by the courts, the expert’s testimony itself is inadmissible.
[…] Therefore, we conclude that the evidence of the polygraph examinations
should not have been admitted, and the trial court should not have listened to, or
considered, the opinions of any experts based, in whole or in part, on the
polygraphs.27
The appellate court found that father had been prejudiced by the admission of this testimony, and
reversed the trial court’s judgment. Unfortunately, we do not know what became of the family
after this horrible ordeal. Although the Court ruled in father’s favor, the meaningless results of
the polygraph may very well have permanently damaged his relationship with his wife and
family.
It is not difficult to see the revolutionary implications of this court decision for sex offenders.
Imagine what would happen if sex offender treatment providers could not go into a courtroom
for a trial, a sentencing hearing, or a probation or parole revocation hearing, and base any of their
opinions or recommendations on polygraph results! What if they couldn’t base a
recommendation to refuse to release a lifetime supervision offender from parole or probation on
polygraphs? The tyrannical reign of this absurd, pseudo-scientific containment tool, which has
done untold damage to innumerable lives, may well be coming to an end.28
One of the most interesting aspects of this ruling is the reaction of Colorado’s sex offender
treatment community. There has reportedly been a flurry of activity at meetings of the SOMB, as
containment approach advocates try (apparently with some measure of desperation) to figure out
some way to soften the Court’s language or otherwise mitigate the effects of the decision. This
simply confirms what we have said in previous reports about the vital role the polygraph plays in
conferring total power on treatment providers to control and contain offenders.
Finally, we must observe that a petition for a writ of certiorari was filed with the Colorado
Supreme Court in this case, and was denied. Therefore the ruling of the appellate court is final.
ii) DOC Sex Offender Classification
Another issue which has been a continual source of frustration, and has caused untold damage to
families, is the sex offender classification system historically used by the DOC. Prior to July 1,
2008, Colorado law expressly permitted DOC to classify an inmate as a sex offender regardless
of whether the individual had ever been convicted of a sex offense.29 The classification was
based solely on the DOC’s determination that the inmate had some sort of history of sexually
abusive or violent behavior, which could be something as vague as an old, unsupported
allegation which was never formally charged, or a charge which was dismissed.30 Colorado
27

In the Interest of M.M., slip op. at 36, 38-39.
See “Unacceptably High Cost – 2nd Annual,” supra note 1, at 18-23.
29
§16-22-103(2)(d) C.R.S. 2007.
30
DOC Admin. Reg. 750-02(IV).
28
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courts have determined that such inmates are entitled to due process hearings prior to being
classified as sex offenders31, but DOC must only find that a preponderance of the evidence
supports the classification.
The DOC sex offender classification has a number of adverse consequences for those to whom it
is given, including the necessity to participate in the sex offender treatment program in order to
receive good time credits. This does not make a great deal of sense for those who have not been
actually convicted of a sex offense, especially since there are approximately a thousand prisoners
sentenced under the Lifetime Supervision Act who are waiting to get into the treatment program
and cannot get out of prison unless they do (not to mention all those convicted sex offenders with
determinate sentences). In our view, however, the most destructive consequence of the
classification is that no inmate so classified is permitted visits from anyone less than 18 years of
age, including his or her own children. To grant the DOC the authority to do this sort of
extensive damage to families, based on very little evidence, is to say the least a highly
questionable policy. Who precisely is meant to benefit from this? Surely it is not the children or
spouses of these inmates, who already struggle mightily to somehow hold their families together
through years of a parent’s incarceration.
We were therefore pleased to see the legislature amend this statutory provision. Starting July 1,
2008, the DOC was no longer permitted total discretion in labeling inmates as sex offenders for
behaviors which were not adjudicated as a sex offense. For the purposes of classification it is
now bound by stipulations by district attorneys (such as dismissal of charges), and the findings of
the courts. The legislature also set forth due process requirements for the classification
hearings.32 While this ensures more reasonable treatment of offenders in the future and offers a
greater level of protection to their families, it sadly does nothing for those who have already been
saddled with the sex offender classification by DOC.
This is illustrated by a Colorado Court of Appeals decision announced June 11, 2009, in which
an inmate challenged his DOC sex offender classification based on the new revisions to the
statute.33 The inmate in the case had not been convicted of a sex offense, but was nonetheless
labeled a sex offender by a DOC hearing panel in May 2007. The classification was based on
allegations by an ex-girlfriend of sexual assault. The charges had been dismissed by the
prosecution because it did not believe that it could prove sexual assault beyond a reasonable
doubt.
The district court dismissed the inmate’s complaint, stating that Colorado law authorized the
DOC to classify an inmate as a sex offender without basing such classification on a sex-related
conviction, and that the DOC had “competent evidence” to support the classification. 34 The
inmate appealed, arguing that the change in the law required DOC to abide by the prosecution’s
dismissal of the sex offense charges against him. The appellate court disagreed, ruling that the
new version of the law could not be applied retroactively to the inmate’s classification. The
Court also upheld the district court’s finding that the DOC hearing panel based its decision on
31

Fisher v. Colo. Dept. of Corrections, 56 P.3d 1210 (Colo.App. 2002).
§16-22-103(2)(d) C.R.S. 2009
33
Vondra v. Colo. Dept. of Corrections, No. 08CA0912 (Colo.App. June 11, 2009)
34
Vondra, slip op. at 2.
32
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competent evidence, because “The panel relied on facts contained in police reports, supplemental
police reports, and the victim’s statements, and found that there was evidence that plaintiff had
subjected an adult female victim to unwanted sexual contact through threats, intimidation, and
physical force.”35 The appellate court therefore affirmed the order dismissing the inmate’s
complaint, and his sex offender classification stands.
This is a vivid illustration of the necessity for the legislature’s recent amendment of the law in
this area, and provides a demonstration of the unfortunate fact that it comes too late for many. A
DOC hearing panel labeled this individual as a sex offender based solely on the statements of an
accuser, and police reports which likely did little more than echo those statements (were there
substantial evidence, the charges against him would probably not have been dropped). As a result
of nothing more than this largely unsubstantiated allegation36 the inmate was branded with the
scarlet letter of the sex offender, required to attend treatment or forfeit his good time, and
forbidden to have contact with minors including his own children (if he had any – the court
opinion does not tell us). Because the legislature did not explicitly include language making the
newly revised statute retroactive, men such as this have no recourse.
iii) Treatment and the Fifth Amendment
One of the major issues that swirls continually around Colorado’s sex offender treatment system
is the antagonistic relationship between an individual’s right to refrain from incriminating
himself under the United States and Colorado Constitutions,37 and the inflexible demand of
treatment programs that participants admit to sex offending behavior. This issue was examined in
an appellate court ruling in 2007, 38 which in our view was very positive.
In the case, the defendant was convicted of several sex offense charges and was granted
probation. He appealed his conviction, and meanwhile was placed in sex offender treatment.
However, while his appeal was pending he refused to admit to any of the charged offense
behavior in his treatment program, as the basis of his appeal was that he was not guilty of the
charges. Any admissions made to the treatment program would therefore have constituted selfincrimination, as they would have subjected him to charges of perjury for claiming innocence
during his trial, and would have completely undermined his appeal.
After more than six months in treatment, the defendant’s treatment provider recommended that
he be terminated from treatment and his probation revoked due to his continued denial of any sex
offending behavior. The defendant objected that a revocation would violate his Fifth Amendment
privilege against self-incrimination. The trial court agreed that the defendant’s invocation of his
Fifth Amendment rights under the circumstances could not be the basis of a probation
revocation, and declined to revoke his probation.
35

Vondra, slip op. at 10.
The appellate opinion observes, “The panel also found that there was evidence that a police officer had been
present in the victim’s home when plaintiff telephoned and had heard plaintiff threaten the victim.” Vondra, slip op.
at 10. This, even if true, is in no way probative of any allegations of sexual assault, and does not support a sex
offender classification.
37
U.S. Const. amend. V; Colo. Const. art. II, §18.
38
People v. Guatney, 183 P.3d 620 (Colo.App. 2007).
36
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The prosecution appealed the trial court’s decision, and the appellate court upheld it, stating:
We conclude that, absent a grant of use immunity, the state may not revoke a
defendant’s probation based on the assertion of his or her Fifth Amendment right
against self-incrimination and the consequent refusal to admit guilt to the offense
for which he is on probation while the direct appeal is pending or when he or she
might be subjected to perjury charges based on any contradiction between his or
her trial testimony and the admission.39
We were naturally pleased by the appellate court’s ruling, which would have protected
individuals from being forced to admit guilt under threat of probation revocation (or, in the case
of incarcerated lifetime supervision offenders, termination from treatment and the attendant
indefinite parole ineligibility) in violation of their constitutional rights. Unfortunately, the ruling
did not stand.
The prosecution appealed to the Colorado Supreme Court, which agreed to hear the case. The
Court’s opinion was issued on June 29, 2009, and vacated the judgment of the court of appeals.40
We were frustrated to learn, however, that the Court did not disagree with the appellate analysis
of the defendant’s Fifth Amendment rights. Rather, it vacated the ruling on something of a
technicality. Under the Colorado Rules of Appellate Procedure, only final judgments of trial
courts may be appealed.41 The Supreme Court stated:
Because an order declining to revoke probation is not a final judgment within the
meaning of C.A.R. 1, the court of appeals lacked jurisdiction to entertain the
prosecutor’s appeal. The judgment of the court of appeals is therefore vacated
with directions to dismiss the People’s appeal. 42
The reason that this is so frustrating is that it does not decide the constitutional issue at all, one
way or the other. The Supreme Court’s decision essentially erases the beneficial appellate court
ruling, and puts nothing in its place. It fails to say whether the trial court’s refusal to revoke the
defendant’s probation was right or wrong; it simply says that the appellate court should never
have considered the case. Ultimately, it leaves the issue entirely within the discretion of the trial
court, since the decision not to revoke probation cannot be appealed. However, a sentence
imposed after revocation of probation is a final judgment for purposes of appeal.43 So
presumably, were a court to revoke a defendant’s probation in a similar situation this issue could
be revisited. Meanwhile, the constitutionality of sex offender treatment programs’ use of
probation revocation as a threat in order to compel individuals to incriminate themselves remains
undecided by the Colorado courts. We acknowledge, however, that the outcome of this case
could have been much worse.

39

Guatney, 183 P.3d at 626.
People v. Guatney, No. 08SC20 (Colo. June 29, 2009)
41
C.A.R. 1(a)(1)
42
Guatney, No. 08SC20, slip op. at 2.
43
See People v. Jenkins, 40 Colo. App. 140, 575 P.2d 13 (1977)
40
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E. Colorado & the Adam Walsh Act
The Adam Walsh Child Protection and Safety Act (AWA) is federal legislation which was
signed into law by President Bush in July 2006. Designed to address concerns about the wide
variation between the sex offender registries of different states, the AWA established a national
system for the registration of sex offenders. The law required individual states to comply with
the new system by July of 2009; if a state did not comply, it faced losing 10% of its justice
assistance grants.
Colorado assembled a committee to review the impact which ratification of the AWA would
have on the state, and to make recommendations regarding compliance. The SOMB formed its
own committee to make similar recommendations, and in September 2008 published a white
paper containing its findings.44 In an interesting portion of this brief paper the SOMB stated:
Several sections or requirements under the AWA were identified by the SOMB
committee that conflict with either the Standards as set forth by the SOMB or
with current best practice as evidenced by published research. These conflicts
include (1) “no cure” philosophy for juveniles has no basis of evidence, (2)
registration and community notification have no basis of evidence to reduce risk,
(3) the tiered system under the AWA is based on offense as opposed to risk
assessment, which has no supporting evidence, (4) implementation cost far
exceeds the 10% funding reduction threat, (5) multiple AWA issues are currently
being litigated and some have been found unconstitutional, (6) SOMB standards
for Colorado have been more effective than the AWA provisions, (7) registration
of specific employment and school information will inversely affect community
and placement options, (8) registration requirements have potential adverse affect
on public schools, and (9) registration requirements will likely violate victim
confidentiality.45
The primary upshot of all this, of course, is that the SOMB recommended that the AWA should
not be implemented by Colorado, although we understand that, as of now, the state still has not
made any final decisions regarding the legislation. But after some consideration we realize that
the above quote, coming as it does from the SOMB, is nothing short of astounding. Points (1)
and (2) in particular raise obvious questions which we unfortunately do not have the space to
address here. We would, however, like to press point (5) a little further, since there have been
some very interesting developments in the federal courts surrounding the AWA.
The United States Court of Appeals for the Fourth Circuit recently addressed the
constitutionality of the civil commitment provision of the AWA. 46 This section of the act permits
the federal government to place persons deemed “sexually dangerous” in indefinite civil
commitment even after such persons have completed their entire prison sentences. In a decision
44

Colorado Sex Offender Management Board, “White Paper on the Adam Walsh Child Protection and Safety Act of
2006”, Colorado Department of Public Safety, Division of Criminal Justice, Sex Offender Management Unit
(September, 2008).
45
Id. at 4.
46
18 U.S.C. §4248 (2006).

15
PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com

An Unacceptably High Cost, 3rd Annual Report

Mark T. Walker, et al.

handed down on January 8, 2009, the Fourth Circuit considered the Government’s appeal of a
district court ruling finding that this portion of the AWA exceeded the limits of congressional
power.47
In its opinion the Fourth Circuit affirmed the district court’s ruling, and held the civil
commitment portion of the AWA unconstitutional. The appellate court stated:
The Constitution does not empower the federal government to confine a person
solely because of asserted “sexual dangerousness” when the Government need not
allege (let alone prove) that this “dangerousness” violates any federal law.
[…]
The power claimed by §4248 – forcible, indefinite civil commitment – is among
the most severe wielded by any government. The Framers, distrustful of such
authority, reposed such broad powers in the states, limiting the national
government to specific and enumerated powers. “[T]hat those limits may not be
mistaken, or forgotten, the constitution is written.” Marbury v. Madison, 5 U.S. (1
Cranch) 137, 176 (1803). Section 4248 thus cannot be sustained as an exercise of
Congress’s authority under the Commerce Clause or any other provision of the
Constitution.48
This ruling represents a laudable reassertion of the rule of the Constitution over the government’s
ability to indiscriminately violate the rights of individuals who have been labeled “sexually
dangerous” by some alleged authority. We are hopeful that this represents the first of many steps
in a positive direction, but we note that the United States Supreme Court granted certiorari in this
case on June 22, 2009. The Fourth Circuit may yet be overruled, but we anticipate that the
Supreme Court will instead strike down the civil commitment provision of the AWA as
unconstitutional. We await the ruling, which will be the final word in this specific matter, but
which may provide a foundation for future challenges to other unconstitutional laws nationwide.

V. THE BIG LIE: SEX OFFENDER RECIDIVISM
Clearly there are significant, ongoing issues surrounding sex offender laws in Colorado and
around the country. If there is a single issue which can be said to form the basis of all the errors
and distortions inherent in Colorado’s sex offender law and policy, it is the matter of sexual
recidivism. The general public (and very likely legislators as well) has been sold a system of
lifetime control and containment of sex offenders on the basis that such offenders re-offend at
extremely high rates. This is why, in the legislative declaration appended to the Lifetime
Supervision Act, the Colorado legislature stated:
The general assembly hereby finds that the majority of persons who commit sex
offenses, if incarcerated or supervised without treatment, will continue to present
47
48

United States v. Comstock, No. 07-7671 (January 8, 2009).
Comstock, slip op. at 4, 19.
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a danger to the public when released from incarceration and supervision […] The
general assembly therefore declares that a program under which sex offenders
may receive treatment and supervision for the rest of their lives, if necessary, is
necessary for the safety, health, and welfare of the state.49
It was the assertion of astronomically high recidivism rates (occasionally quoted as high as 90%
in the popular media) which formed the basis for the legislature’s determination that “the
majority [of sex offenders] continue to present a danger to the public,” and thereby provided the
foundation for the Lifetime Supervision Act itself. But are these recidivism figures accurate? Or
is the entire system based on a fundamentally faulty premise? Current research on sex offender
recidivism rates suggests the latter.
A. The “In” Crowd
The Colorado legislature and the SOMB have historically relied on a specific body of sex
offender research for development of legislation and policy. This research is largely the product
of a small and closely knit group of researchers in Colorado, who unfortunately appear to have
an agenda that supersedes the true reality about sex offenders which is becoming increasingly
obvious in the studies of other groups of researchers.
This Colorado research is spearheaded by Kim English, a researcher with the Colorado Division
of Criminal Justice and the primary source of sex offender research relied upon by the SOMB.
Ms. English is also the author of the seminal works on the “containment approach” to sex
offender management,50 so it is hardly surprising that her approach to sex offender recidivism
tends to reflect and support that mindset. This author is also informed and believes that Ms.
English was at one time the spouse of the director of a prominent sex offender treatment program
in Colorado who has been a vociferous supporter of the containment philosophy and lifetime
supervision, and who continues to be active and influential with the SOMB.
Surrounding Ms. English is a group of individuals who have been known to collaborate with her
on research, and are equally committed to the containment philosophy. This group includes Ms.
Margaret “Peggy” Heil, the Chief of Rehabilitation Programs for the Department of Corrections,
and interestingly one Dominique Simons, the sister of the senior therapist at the SOTMP Phase II
program of the Department of Corrections. In fairness these are only preliminary observations,
but we have little doubt that further investigation will reveal deeper and more complex
connections between these supposedly objective researchers.
The close interconnectedness of the researchers whose names appear on the research supporting
current SOMB policy and practice is certainly curious, and suggests the possibility that said
research and policy is highly colored and driven by the personal biases and agendas of a few
related individuals. Certainly Colorado’s sex offender policy should not be the expression of the
49

§18-1.3-1001 C.R.S.
See in general Kim English et al., Managing Adult Sex Offenders in the Community – A Containment Approach
(National Institute of Justice Research in Brief, NCJ 163387, January 1997); Kim English, The Containment
Approach: An Aggressive Strategy for the Community Management of Adult Sex Offenders, 4 Psychol. Pub. Poly &
L. 218, 227 (June 1998).
50

17
PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com

An Unacceptably High Cost, 3rd Annual Report

Mark T. Walker, et al.

will of any small special interest group, but should rather be based on a scientific consensus
derived from research representing a wide variety of sources and perspectives. 51 Only then can
an appropriate and effective approach to sex offender management be developed.
B. The Real Story
If the high rates of sexual recidivism proclaimed by this small, tightly-knit group of sex offender
researchers and their associates do not accurately reflect true recidivism, what then are the actual
rates for sex offenders? Current research provides a surprising answer. Below is a table
summarizing the results of recent studies of sex offender recidivism. The numbers, it would
appear, speak for themselves.
STUDY

SEXUAL
RECIDIVISM
RATE

FOLLOW-UP
PERIOD

DEFINITION
OF
RECIDIVISM

SAMPLE SIZE

Hanson & Bussierre
(1998)52
Ohio Department of
Rehabilitation
&
Correction (2001)53
Bureau of Justice
Statistics (2003)54
Harris & Hanson
(2004)55

13.4%

4-5 years

Various

23,393

11%

10 years

Reincarceration

14,261

5.3%

3 years

Re-arrest

9,691

14%
20%
24%
13.7%

5 years
10 years
15 years
5 years on average

Charges or
Convictions

4,724

Various

31,216

14.3%

5-6 years

Charges or
Convictions

19,267

Hanson & MortonBourgon (2004)56
Hanson & MortonBourgon (2005)57

51

It should be noted that the heavy influence of this small group of researchers is not confined to Colorado. This
becomes particularly evident when examining documents such as, for example: S. Colby Phillips, “Research
Overview: Sex Offender Treatment Approaches and Programs”, Prepared for the New Mexico Sentencing
Commission (October 2003). The references indicate heavy reliance on research by English, Heil, Simons, etc., and
the report clearly takes Colorado’s containment approach as a model.
52
R. Karl Hanson & Monique T. Bussière, “Predicting Relapse: A Meta-Analysis of Sexual Offender Recidivism
Studies”, Journal of Consulting and Clinical Psychology, Vol. 66, No. 2 (1998), pp. 348-362 [hereinafter
“Predicting Relapse”].
53
State of Ohio Department of Rehabilitation and Correction, “Ten-Year Recidivism Follow-Up of 1989 Sex
Offender Releases”, (April 2001) [hereinafter “Ten-Year Follow-Up”].
54
U.S. Department of Justice, Bureau of Justice Statistics, “Recidivism of Sex Offenders Released From Prison In
1994”, NCJ 198281 (November 2003).
55
“Simple Question”, supra note 21.
56
R. Karl Hanson & Kelly Morton-Bourgon, “Predictors of Sexual Recidivism: An Updated Meta-Analysis”, Public
Safety and Emergency Preparedness Canada (2004) [hereinafter “Predictors of Sexual Recidivism”].
57
R. Karl Hanson & Kelly Morton-Bourgon, “The Characteristics of Persistent Sexual Offenders: A Meta-Analysis
of Recidivism Studies”, Journal of Consulting and Clinical Psychology, Vol. 73, No. 6 (2005), pp. 1154-1163.
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The low measured rates of recidivism are virtually the opposite of what the general public has
been led to believe, and have driven researchers to conclusions which undermine the very
foundation of Colorado’s lifetime supervision approach to sex offender management. Consider
the following quotes from these recent recidivism studies:
What is notable, then, is that in many studies the sexual recidivism rate of sex
offenders was fairly low. Certainly, any instance of sexual recidivism is cause for
concern, and we should not lose sight that even a 1% sexual recidivism rate
represents a certain number of victims of sexual assault. However, there is a
widespread misconception that sex offenders, as a whole, are repeat sex
offenders.58
[S]ex offenders are often reputed to be incorrigible and recent laws have been
justified with testimonials that the majority of sexual offenders will go on to reoffend. In fact, most sexual offenders do not re-offend sexually over time […]
Though often thought of as the most persistent and dangerous criminals, sex
offenders are among the least likely criminals to recidivate or to kill their victims.
Despite these relatively low recidivism rates, there is a strongly held public
perception that sex offenders demonstrate a high probability of repeating their
crimes. 59
The observed rates underestimate the actual rates because many offences remain
undetected. Nevertheless, the results are consistent with other studies indicating
that the overall recidivism rate of sexual offenders is lower than that observed in
other samples of offenders.60
Most sexual offenders do not re-offend sexually over time. This may be the most
important finding of this study as this finding is contrary to some strongly held
beliefs […] The sample was sufficiently large that very strong contradictory
evidence is necessary to substantially change these recidivism estimates […]
Although no finding is ever definitive, the basic findings of the current study are
sufficiently reliable to have implications for criminal justice policy. Given that the
level of sexual recidivism is lower than commonly believed, discussions of the
risk posed by sexual offenders should clearly differentiate between the high
public concern about these offences and the relatively low probability of sexual
re-offence. 61
In light of the findings cited above, criminal justice policies such as Colorado’s Lifetime
Supervision Act, which are based on the premise that sex offenders have very high rates of
recidivism, must be re-evaluated. The reality is that sex offenders, considered both absolutely
58

“Ten-Year Follow-Up”, supra note 53, at 12.
Timothy Fortney, Jill Levenson, Yolanda Brannon, & Juanita N. Baker, “Myths and Facts About Sexual
Offenders: Implications for Treatment and Public Policy,” Sexual Offender Treatment, Vol. 2 No. 1, (2007), p. 3
(citations omitted).
60
“Predictors of Sexual Recidivism”, supra note 56, at 15 (citations omitted).
61
“Simple Question”, supra note 21, at 11.
59
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and in comparison with other types of offenders, have very low recidivism rates (for a sample
recidivism comparison between sex offenders and other types of offenders, see APPENDIX B).
Considering state and federal sex offender laws which have been formulated pursuant to false
representations of recidivism, Human Rights Watch observed:
The focus of sex offender laws on people who have previously been convicted of
sex offenses may originate in the misperception that most if not all of those who
committed sex crimes in the past will do so again. Legislators, public officials,
and members of the public routinely claim that people who have committed sex
offenses pose a great risk to the public because they have “astronomically high”
recidivism rates. For example, federal legislators justified the need for federal sex
offender laws by asserting sex offender recidivism rates of 40 percent, 74 percent,
and even 90 percent. Legislators rarely cite, nor are they asked for, the source and
credibility of such figures. 62
If legislators are basing high-impact legislation such as the Lifetime Supervision Act on high
recidivism rates for sex offenders, and the rates they are citing have no support in current
recidivism research, we are forced to ask where these absurdly high numbers are coming from.
We have good reason to suspect that the source of such statistics is the relatively small group of
sex offender treatment providers and containment approach advocates described above. With
containment proponents as their sole source of information about sex offender recidivism, it is
little wonder that the legislature was not aware of research showing low recidivism rates. After
all, such research calls the wisdom and necessity of the containment approach itself into serious
question. Why would its adherents undermine the very system they were trying to promote? This
is yet another illustration of the danger inherent in permitting a small, closely allied group of
individuals to effectively set public policy. The situation is made even worse by the fact that
these policies, which purportedly are intended to protect victims, in reality end up creating them.
C. The Silent Victims
One of the results of these distortions regarding sex offender recidivism has been the
proliferation of sex offender registration and notification (SORN) laws around the country.
Although these laws have been found to be of questionable efficacy at best, and counterproductive and destructive at worst63, they continue to be put in place by lawmakers in response
to the fears of a misinformed public. The intent of such laws is ostensibly to protect potential
victims, but research indicates that “[w]hile the efficacy of SORN laws in preventing sex crime
recidivism has yet to be firmly established, growing evidence supports the notion that these
policies have unintended consequences that can undermine successful reentry.”64
In one recent study in particular, entitled “Collateral Damage: Family Members of Registered
Sex Offenders”, Jill Levenson and Richard Tewksbury examined the effect of registration,
residential restrictions, and community notification requirements on the families of registered sex
offenders (RSOs). The results of their research clearly demonstrate that, far from protecting
62

“No Easy Answers”, supra note 20, at 25.
See Id. in its entirety.
64
“Collateral Damage”, supra note 22, at 55.
63
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victims, these types of laws are creating victims of the families of sex offenders who are subject
to them.
Evaluating the effects of SORN laws on these families, Levenson and Tewksbury wrote:
A substantial number of family members experienced adverse consequences as a
result of SORN laws […] The majority of the sample noted that employment
problems for RSOs resulted in financial hardships for the rest of the family.
Housing problems were less common, with less than one quarter reporting that
they had to move due to sex offender notification. Almost half, however, reported
being threatened or harassed by neighbors, 27% had their property damaged, and
7% said they were physically assaulted by someone as a result of notification. We
compared those who said they lived with the RSO to those who did not in order to
examine differences in consequences between groups. One item was significant:
those who lived with an RSO were more likely to experience threats and
harassment by neighbors.65
This research discovered, however, that the heaviest impact of SORN laws was felt by the
children of sex offenders:
More than half (58%) said that the child was treated differently by other children
at school, and 78% indicated that the child’s friendships had been impacted in
some way. It was common for other children’s parents to be reluctant to allow the
RSO’s child to play at the friend’s home (56%) or to let a child come to the
RSO’s child’s home to play (70%). Many respondents said that the child has been
treated differently by other adults (teachers, neighbors, friends’ parents) (63%),
and that the child has been stigmatized due to the parent’s RSO status (71%) […]
A majority (74%) indicated that the RSO parent has been unable to participate in
some of the child’s activities, such as attending school plays or other events,
attending or participating in the child’s organized sports, or attending the child’s
birthday party […T]he children of RSOs are reported to most often exhibit anger
(80%), depression (77%), anxiety (73%), feeling left out by peers (65%) and fear
(63%). Additionally, more than one in eight (13%) of the children of RSOs were
reported to exhibit suicidal tendencies.”66
While these effects on the families of sex offenders are hardly insignificant, there is a prevalent
perspective (particularly among treatment providers) which would reply, “If these offenders had
not committed sexual assaults, their families would not be in this position now.” In essence, all
the negative collateral consequences are the fault of the offender. This might be a reasonable
position if the laws imposing these hardships on families bore some rational relationship to the
offender’s crime. However, when research shows that sex offenders are highly unlikely to reoffend, and that SORN laws have little or no efficacy in preventing sex offenses, the argument
rings hollow and appears to be callous and irrational. It is not a novel practice, unfortunately, to
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“Collateral Damage”, supra note 22, at 61-62. See also APPENDIX C.
Id. at 63-64. See also APPENDIX C.
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use the crime committed by a sex offender to justify treating the offender (and his family) in
virtually any manner conceivable.
The conclusion of Levenson and Tewksbury, however, focuses on SORN laws themselves and
their effect on offenders’ families:
The public disclosure to which sex offenders are exposed is unprecedented, and
therefore SORN is unique in the degree to which invisible sanctions are
inadvertently imposed upon and experienced by loved ones of offenders. As such,
SORN creates impacts that are broad, and as illustrated in this study, deep and
lasting. Family members, even those who do not live with RSOs, experience
harassment, threats, violence, economic hardships, difficulties with housing, and
psychological stresses simply because they are related to a sex offender. Whether
intended or not, the criminal justice system, via SORN policies, extends
punishment to a wide swath of society beyond sex offenders.
In particular, the impact on children of sex offenders is worthy of contemplation.
Whether we like it or not, many sex offenders have children of their own, and
they encounter stigmatization as a result of their parent’s RSO status. What
remains unclear is the myriad of ways in which these experiences will impact
their psychosocial development, their interpersonal relationships, and their sense
of self. Furthermore, the ways in which their relationship with their RSO parent is
impacted is crucial and can influence their own future criminal and non-criminal
behaviors. Those who are truly without culpability – and many times already
victims – are punished through SORN policies and their consequences. 67
It is not difficult to perceive the causal chain. The false representation of high recidivism rates
for sex offenders led to public fear and the desire of legislators to respond. Legislation such as
registration, community notification, and residency restriction was put in place based on the
belief that sex offenders were very likely to re-offend, and that such laws would protect the
public by informing them of these offenders’ identities and whereabouts. A false assessment of
the problem led inexorably to a faulty remedy, and the result was legislation that protects few
and victimizes many. It is time someone spoke for the families and children of sex offenders, the
silent victims of well-intentioned but fundamentally flawed sex offender law and policy.

VI. FOR THE REST OF THEIR LIVES:
LIFETIME TREATMENT AND SUPERVISION
A. The Necessity and Effectiveness of Lifetime Treatment
The general assembly grounded the creation of the Lifetime Supervision Act, with its provision
for life-long treatment, in the belief that sex offenders exhibit high rates of recidivism:
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“Collateral Damage”, supra note 22, at 64-65.
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The general assembly hereby finds that the majority of persons who commit sex
offenses, if incarcerated or supervised without treatment, will continue to present
a danger to the public when released from incarceration and supervision […] The
general assembly therefore declares that a program under which sex offenders
may receive treatment and supervision for the rest of their lives, if necessary,
is necessary for the safety, health, and welfare of the state.68
As demonstrated above, however, this foundation does not hold. Because the recidivism rates for
sex offenders are in reality much lower than has heretofore been widely believed, it is reasonable
for us to now begin to question whether any justification remains for the concept of lifetime
treatment for such offenders.
There appears to be a lack of extensive research assessing the effectiveness of lifetime treatment,
or comparing it with time-limited treatment approaches. Indeed, the research that does exist on
the effectiveness of sex offender treatment is contradictory and inconclusive. However, there are
two established arguments against lifetime treatment: first, it is prohibitively expensive, in terms
of both taxpayer dollars and treatment resources; and second, many states are implementing
time-limited treatment programs which are successful and effective.
B. The Cost of Lifetime Treatment
The monetary cost of life-long treatment and supervision is, of course, astronomical. There are
two classes of Lifetime Supervision offender: those who are on probation or parole, and are
therefore largely paying for their own treatment (although some who cannot bear the full cost are
partially subsidized by the government), and those who are in the prison treatment system, whose
treatment costs are borne entirely by Colorado taxpayers. The cost for the latter group has been
steadily increasing over the past five years, as shown below.69
COST OF LIFETIME TREATMENT IN DOC
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§18-1.3-1001 C.R.S. (emphasis added).
Data taken from: Colorado Department of Corrections, Colorado Department of Public Safety & State Judicial
Department, “Lifetime Supervision of Sex Offenders: Annual Report” (2004 through 2008, inclusive).
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These numbers raise serious concerns when combined with the observation that, while
approximately 1,260 offenders are currently in prison under the Lifetime Supervision Act70, the
SOTMP is capable of providing group therapy for only 675 offenders per year when fully staffed
(although we question whether the program is operating at anywhere near that capacity).71 Thus,
in order to expand the SOTMP to provide statutorily mandated treatment for all offenders
sentenced under the Lifetime Supervision Act, a minimum yearly treatment budget of
approximately $6,000,000 would likely be required. This does not even take into consideration
the treatment needs of all sex offenders with determinate prison sentences. And, of course, as the
prison population of offenders with lifetime supervision sentences increases, the cost will
continue to rise.
In the community, treatment costs present a different problem. The expense constitutes a heavy
financial burden on offenders, who often have a great deal of difficulty finding employment due
to the nature of their offenses, and on their families. These financial pressures make it difficult
for offenders to be successful on probation or parole, and are a source of continual stress. When
offenders cannot afford treatment, they often must be subsidized by probation or parole. These
supervision agencies, however, typically have very little in their budgets for this purpose. If
offenders cannot pay or obtain “vouchers” for treatment costs, they are often placed on “financial
suspension” from treatment. This is detrimental to individuals’ progress in therapy and
counterproductive from the standpoint of community safety.
Offenders sentenced under the Lifetime Supervision Act face decades of such treatment
expenses, and it often seems that there is no end in sight to the financial burden. Treatment
programs, of course, have in the current system a captive clientele for life, and so naturally have
no interest in supporting investigation into time-limited treatment techniques. But is lifetime
treatment really necessary? Is it really so much more effective than time-limited treatment that
Colorado should spend millions of dollars of taxpayer money to keep lifetime supervision
offenders in treatment year after year after year? Examining the treatment programs in place in
other states, it becomes clear that time-limited treatment may, in fact, be a viable (and much
more cost-effective) option.
C. The Success of Time-Limited Treatment Modalities
In 2000 the Colorado Department of Corrections conducted a survey of 50 states, and asked them
to complete a detailed questionnaire regarding their Departments of Corrections’ sex offender
treatment and management programs.72 To our knowledge this is the most extensive such survey
conducted to date. Although not every state responded to the survey or provided all the data
requested, this report contains a great deal of information about the way various states across the
country conduct their prison-based sex offender treatment programs. It is therefore useful for
comparing Colorado’s approach with that of other states.
70

Colorado Department of Corrections, Colorado Department of Public Safety & State Judicial Department,
“Lifetime Supervision of Sex Offenders: Annual Report” (November 1, 2008), p. 4.
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Id. at 12.
Colorado Department of Corrections, “State Sex Offender Treatment Programs: 50 State Survey,” (November
2000) [hereinafter “50 State Survey”].
72
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The first interesting and obvious feature is the fact that states utilizing time-limited treatment
modalities are in the vast majority. At the time of this survey, of the 33 states which had a
structured program in place73 and provided the requested data, Colorado was one of only a few
taking an open-ended approach to sex offender treatment.74
NUMBEROF STATES (TREATMENT PROGRAMS)
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The survey responses also indicated the length of various structured treatment programs which
were in place at the time. This distribution suggests that there is little consensus on the most
effective duration for sex offender treatment.
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At the time of the above survey, Maine reported a projected program with a duration of 3 years.
Data for the following graphs was taken from “50 State Survey”, supra note 72, at 7-8, “Table 1”.
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Around 45% of all states with structured treatment programs reported a maximum program
duration of 1-3 years, and a full two-thirds had programs which lasted 3 years or less. The
success of the sex offender treatment programs in these states is a testimony to the viability and
practicality of time-limited treatment modalities.
Further research is necessary to determine how any observed difference in recidivism rates
between treated and untreated offenders compares in states using time-limited treatment as
opposed to states with indeterminate treatment models. However, the fact that the great majority
of states surveyed employed the time-limited modality strongly suggests that this may be the
most efficient and effective approach to sex offender treatment. Minimally, it demonstrates that
there are other intelligent, viable approaches being successfully implemented, and that
Colorado’s indeterminate, life-long, no-cure, “containment” philosophy for all sex offenders is
not the last (or even the best) word in sex offender treatment.75
Instead of peddling their pet philosophies around the country as the only way to properly manage
sex offenders, Colorado’s research community would do well to study other states’ time-limited
programs. It is likely that many of these programs are equally effective, more efficient, and free
from the paralyzing design flaws which plague Colorado’s current approach. But as long as the
small group of individuals driving Colorado’s sex offender policy remains blindly dedicated to
the lifetime treatment ideology, they will fail to perceive or acknowledge the virtues of other
approaches. Colorado is desperately in need of a new vision, a fresh perspective, and a
willingness to learn from other states around the country, lest the current myopia of our sex
offender policy continue to lead us in a disastrous direction.

VII. ABSOLUTE POWER: COMMUNITY TREATMENT PROGRAMS
When those convicted of sex offenses are placed on probation, or released from prison to
community corrections or parole, they are required to attend sex offender treatment at one of
Colorado’s community treatment providers. Because such individuals face the likelihood of
being sent (or returned) to prison if they are unsuccessful in treatment, these treatment providers
have a great deal of power. Unfortunately, our experience is that many of these providers use
their power to bully and mistreat offenders and their families. Since there currently is virtually no
oversight or accountability for these treatment programs, there are no restraints on their power
over clients.
A. The SOMB and Community Treatment Providers
The SOMB is supposedly tasked, in part, with regulating sex offender therapists and treatment
programs. However, as previously noted, the Board has essentially abdicated that role. This
comes as no surprise, given the composition of the Board and the heavy influence of the
75

See, for example, John Howard Society of Alberta, “Sex Offender Treatment Programs,” (2002), pp. 15-16
(Emphasizing the importance of distinguishing different types of sex offender, and recommending that “long term
follow up treatment” be used with those offenders identified as “non-incest child molesters, since they have been
found to be at risk for reoffending throughout their entire lifetimes,” but making no such recommendation for those
offenders designated “incest child molesters” or “rapists”).

26
PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com

An Unacceptably High Cost, 3rd Annual Report

Mark T. Walker, et al.

treatment providers themselves in setting Board policy, designing standards and guidelines, and
investigating allegations of misconduct by the treatment programs and therapists formally under
the Board’s purview.
SOMB oversight and regulation is vital to ensure that sex offender treatment providers are
conforming to ethical standards of behavior, and are not engaging in treatment practices that are
damaging to clients and disruptive of treatment progress. For example, there are a number of
community treatment programs in Colorado which favor a hostile, aggressive, confrontational
approach to the treatment of sex offenders. Research has demonstrated that this approach is
counter-productive.
[F]or many years, providers in sex offender programs seemed to favor somewhat
aggressive, confrontational, and punitive approaches to treatment, a style which
was later questioned because of concerns that it may actually lead to undesirable
outcomes such as increased resistance and hostility, less engagement, and fewer
within-treatment changes…Researchers have since supported these concerns,
finding poorer outcomes when sex offender treatment providers were cold and
confrontational, and when they failed to create a cohesive and therapeutic climate
for participants. Conversely, treatment progress – such as reductions in denial,
minimization, and victim blaming – is enhanced when sex offender therapists are
empathic, warm, rewarding, encouraging, firm but flexible, and relatively
directive.76
Therapists employed by sex offender treatment programs should not be permitted to treat
offenders in any manner they choose, but should rather be subject and accountable to an agency,
such as the SOMB, which has the authority to enforce standards of conduct for therapists and
treatment programs. Such standards should be based on current research and recognized ethical
standards in the field. This oversight will result in more humane treatment of offenders and their
families, and better treatment outcomes which will improve victim and community safety.
The current lack of accountability was recently exacerbated by the SOMB’s removal from its
Standards and Guidelines of numerous important ethical standards for treatment providers.
In March 2008, the Board revised its published Standards and Guidelines for the
Assessment, Evaluation, Treatment and Behavioral Monitoring of Adult Sex
Offenders (Standards and Guidelines). The revised Standards and Guidelines
deleted several important ethical standards for treatment providers that were
previously published in the Board’s earlier Standards and Guidelines. These
ethical standards required treatment providers to conform to the Professional
Code of Ethics of the Association for the Treatment of Sexual Abusers (ATSA).
In addition, the earlier Standards and Guidelines actually incorporated the
ATSA’s Professional Code of Ethics as Appendix D, thereby providing the public
with ready access to the ethical standards in question; the latest revision of the
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Center for Sex Offender Management, “Understanding Treatment for Adults and Juveniles Who Have Committed
Sex Offenses,” (November 2006), pp. 8-9 (citations omitted).
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Standards and Guidelines no longer includes the ATSA’s Professional Code of
Ethics.77
This move represented a clear step by the SOMB toward deregulating already under-regulated
sex offender treatment providers, and is simply another illustration of the permissive, laissezfaire approach taken to such providers by the Board in its current form.
[T]he Board’s action left critical aspects of the profession’s conduct unregulated
and relieved the Board of the task of reviewing alleged violations of those
aspects…[T]o the extent that the Board now relies on the ATSA to regulate the
conduct in question, the Board has no current requirement that treatment
providers maintain membership in the ATSA, so treatment providers are free to
avoid such regulation by simply discontinuing membership in the ATSA.78
This type of deregulation by the SOMB leaves treatment programs, which essentially hold the
lives of clients in their hands, free to behave in any manner they choose without restraints.
Although some programs are responsible and humane in the exercise of their great power, the
results of this lack of accountability are more often disastrous for offenders and their families.
Below the author includes a firsthand, running account of his experience with one of these
community sex offender treatment programs as an illustration of the desperate need for reform
and restructuring in this area. Note that the author lodged a detailed complaint with ATSA
regarding the behavior of the treatment provider as described below, and was told that ATSA had
no authority to act because the therapist was not a member.79
B. Me & THE
When I was paroled my parole officer required me to attend treatment groups at Teaching
Humane Existence (THE), the program directed by Greig Veeder. Although I had heard and read
a great number of unpleasant things about the program, I nevertheless tried to go into it with an
open mind. One thing that soon became apparent, however, was that the nearly 3 hours of round
trip travel time twice a week to attend group was oppressive and disruptive to my work schedule.
I thought that it would make much more sense for me to attend one of the SOMB-approved
treatment providers that were closer to my home, and so I asked my parole officer if I could
switch programs to RSA. What follows is a running contemporaneous journal of my subsequent
experiences at THE. I include it here as an illustration of the attitude prevalent among some
community treatment providers, and how they use their nearly unlimited power over their clients
when they are not subject to any type of regulation or oversight.
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Diane McDaniel, Ed., “An Independent Sunset Report on Colorado’s Sex Offender Management Board,” Et Alia
Paralegal Services (May 15, 2009), p. 87.
78
Id. at 89.
79
See APPENDIX A.
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TOO TOXIC FOR THE MILIEU
A Treatment Journal by Mark Walker
Following are my notes on my groups and individuals at THE following their discovery of my
desire to switch treatment programs to RSA. (Note: groups held at the SLA (Shared Living
Arrangement) were conducted solely by clients, and did not have any therapists present.)
Background: When I met with the parole board in September of 2008, I told the parole board
member that I wanted to go to RSA for treatment. When I was released and met with my parole
officer (PO) for the first time, I told her I was hoping to go to RSA for treatment. She told me I
would be going to THE.
Within the first month at THE I called my PO and asked if there was any possibility that I could
be transferred to RSA. THE is located a great distance from my home, where RSA is much
closer; also, I was very concerned by THE’s reputation, and thought I would have a better chance
of succeeding on parole if I were at RSA. My PO discussed the matter with someone else at
parole, and replied to me that I would have to stay at THE.
I was subsequently discussing the situation with my mother, and I made clear that I still thought
it best if I transferred to RSA, but I felt there was nothing more I could do. As my mother knows
how to get in touch with people in the higher levels of the DOC administration, she agreed to see
if there was anything she could do. I was not confident that anything could be accomplished by
this, but I believed it could not hurt for parole to be aware that I had family who cared enough
for me to stand up for me and try to help me. So many parolees have no one who knows (or
cares) how to advocate for them.
To my surprise, I received a call from my PO during the middle of February 2009, telling me that
I only needed to sign a release of information, and I would be transferred to RSA. I waited for
THE to bring my paperwork so that the transfer could take place. However, when my PO called
and told my primary therapist Bryce Gilmour about the move, the reaction was rather unpleasant.
GROUP @ THE - 2/19/09
THE therapist Diana Allen began the group by telling me that my primary, Bryce, thought that I
had an unhealthy relationship with my mother. She asked me if I knew why he might think this. I
told her I did not. She said that my mother had been calling parole trying to get me moved from
THE, and that “she wants you outta here!” We thereafter spent about an hour discussing how I
was manipulating my mother and using her to fight my battles for me, and how I was immature
and, in essence, still clinging to my mother’s apron strings. The primary initiator of the
conversation was Diana, with involvement from a number of group members, one of whom
suggested that my behavior was very devious. Another said that he was scared because my
behavior made me very dangerous. I was defensive and did not admit to my participation in the
attempted move. I was given an assignment by another group member to write down ways that I
would set boundaries in my relationship with my mother, which I did. About 1 hour of the 1 ½
hour group was focused on me.
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GROUP @ SLA - 2/20/09
This afternoon my PO contacted me while I was at work, and asked me how group went, and
what I wanted to do about the move. She said that my primary Bryce was pretty angry when she
told him that I had asked to be transferred. I told her I had an individual appointment with Bryce
next week, and that I wanted to wait until I heard what he had to say before I made my final
decision.
I raised the issue in my weekend group, which meets without therapists present. I explained the
situation and talked more about my involvement. The other group members told me to take
responsibility for my part in the attempted move, and we spent about ½ hour discussing the
issue.
GROUP @ THE - 2/24/09
My primary Bryce is one of the therapists leading the Tuesday night group, so I expected the
focus to be on me again. However, another individual had a significant issue to discuss, so the
focus was primarily on him. When I tried to give him some feedback, I mentioned that I have a
hard time asking others for help, and Bryce turned the focus to me and how I didn’t have any
trouble asking my mother for help in trying to transfer programs. This lasted less than 10
minutes.
INDIVIDUAL W/ BRYCE - 2/25/09
I started the meeting by trying to explain my version of events. He let me talk for a little while,
and then interrupted me. The tone of the meeting was very positive, and he told me his goal was
to try to allay my fears about the THE program. We discussed THE’s reputation, my concerns,
and my overall feelings about the Lifetime Supervision Act and treatment programs in general. I
said I thought they were controlling and manipulative and had no oversight or accountability. His
response was that when I was trying to transfer programs I was acting manipulative and
controlling and had no oversight or accountability. He did not directly address my concerns
about the system and the program, except to suggest that he had no power over me except what I
gave him by my behavior. My interpretation of this was that he was attempting to reframe my
view of the system in such a way that I could no longer perceive the unbridled power of the
treatment programs.
Bryce insinuated that I was doing very well and if I stayed at THE I might have some freedoms
in the future that he knew I wanted. He even raised the issue of the “no known cure” philosophy
of sex offending Bryce told me that it was his view, and that of THE, that the philosophy only
applied to serial pedophiles. He said that someone like me could be cured, and that he was
willing to try if I stayed at THE. It felt like a lure to me; his demeanor was very gentle, friendly,
and conciliatory. He advised me that he was afraid that if I transferred to RSA I would not have
the same support as I do at THE because of RSA’s restrictions on associating with other
members outside of group. I agreed that this was a concern, but I told him that I keenly felt the
importance of my decision, and I wanted to weigh all the factors and consider it carefully.
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GROUP @ THE - 2/26/09
Most of the group time was not focused on me. I presented my assignment about boundaries with
my mother at the end of the group, and got some feedback. It mostly consisted of suggestions
about how to approach her with the subject.
GROUP @ SLA - 2/27/09
Today I called RSA and spoke with the clinical director. I shared my situation and some of
Bryce’s concerns about my transfer. She told me that RSA now allows members to socialize
outside of group with an approved safety plan. I thought this answered concerns about loss of
support should I transfer. I called Bryce and told him I wanted to schedule individual meetings
for the coming month. We did not discuss my situation in tonight’s group.
GROUP @ THE - 3/3/09
I informed the group that I had decided that I wanted to go ahead and transfer to RSA. One of the
group members said that he wanted to hear more about it. So the focus of the group was on me
for about 30-45 minutes. Someone asked me why I wanted to move, and I did the best I could to
explain that it was mostly a matter of convenience, and that I was still concerned about THE. My
explanations were not accepted. Bryce informed me that he had been in contact with Burl
McCullar at SOTMP Arrowhead, and had spoken to him about my mother and the write-up that I
received in 2007 for failure to stand up for standing counts. I told him that I recognized that
counts were serious, but that I still thought that being terminated from treatment and sent to
Buena Vista for a year was a disproportionate consequence.
Bryce’s tone was a great deal more hostile than it had been in our individual meeting. He
suggested that if I transferred to RSA I would inevitably end up back in prison. The other
therapist co-hosting the group, whose name I do not know, compared me to a “con man” in the
way I was attempting to transfer to another program. I became defensive again, and was
frustrated that this subject was not only still being discussed, but that THE was escalating their
response to it. My impression was that the new tactic was an attempt to paralyze me with fear,
guilt, or self-doubt so that I would change my mind about the transfer. Bryce told me he was
waiting to see what would happen with my transfer, and that was why he had not returned my
call to schedule me for individuals during the coming month.
3/4/09 (WEDNESDAY)
My PO stopped by for a home visit this evening, and informed me that she wanted me and my
mother to meet with Bryce before she made a decision regarding my transfer. After the meeting
she would meet with her supervisor to determine what would be done. She told me that Bryce
did not think the transfer was a good idea. I was disappointed, as this represented a change in her
position, and I am certain this is due primarily to whatever Bryce has been telling her. I called
my mother, and she said she was perfectly willing to have this meeting.
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GROUP @ THE - 3/5/09
The therapist leading the group, Carol, brought up the subject of my desire to transfer to RSA in
passing. I made it clear that I had had more group time on the subject than I cared for, and she
said she was not going to “go there” with me during the group. I thought it was interesting,
however, that the subject was still raised.
GROUP @ SLA - 3/6/09
The subject of my transfer did not come up during this group. I find it interesting that Bryce has
still not contacted me about setting up a meeting with me and my mother.
3/8/09 (SUNDAY)
Left a message with Bryce tonight about the meeting my PO told me would take place between
him, my mother, and myself. I gave him my mother’s cell phone number and asked him to work
out a meeting with her that would fit with both their schedules, and then to let me know. I still do
not have individuals set up for this month.
GROUP @ THE - 3/10/09
I spoke to Bryce, and he said it is my responsibility to schedule the appointment with my mother,
so I told him I would discuss her schedule with her and get back to him. Bryce gave me a release
of information form to fill out for RSA. Group tonight focused on a new member, and I said very
little in order to ensure that the focus did not shift to me. The issue of my possible transfer was
not raised.
3/11/09 (WEDNESDAY)
I called Bryce and left a message detailing my mother’s schedule for the beginning of next week
and giving him several options of times when she would be available for our meeting. I told him
I would try to catch up with him Thursday night when I came to THE for group, since I do not
have good luck getting him to call me back.

GROUP @ THE - 3/12/09
I could not talk to Bryce tonight since he was not in the office. I held on to my release of
information form, since I want to hand it to him in person. I am beginning to think he is
deliberately attempting to frustrate my efforts to schedule the appointment with my mother. I
have heard no more about scheduling individuals for this month, so I intend to discuss this with
him next week. The therapist in my group tonight asked me how everything was going with my
transfer to RSA, but it was not a subject of discussion in the group itself.
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GROUP @ SLA - 3/13/09
The subject of my possible transfer did not come up in this group.
GROUP @ THE - 3/17/09
Another member suggested I get some group time tonight, but the group never got around to me,
so my issues were not discussed in this group. I spoke to Bryce afterward, he said that the dates I
had given him for meeting with my mother were not going to work for him, and he needed some
different possibilities. I told him I would talk to her about it. I also asked him whether I should
schedule an individual with him. He said he could not provide me with treatment since I was on
my way out of the program, that he didn’t want to waste my time or money, and that the only
reason I was still attending groups there was as a courtesy to parole, so that they would at least
know where I was two nights a week. The conversation felt friendly and good-natured.
3/22/09 (SUNDAY)
I called and left a message for Bryce, telling him that my mother is able to meet with him any
weekday after 10:00am.
GROUP @ THE - 3/24/09
During “check in” in group talked a little about my week. When I was finished Bryce asked if
there was anything else, and I said there was nothing that I knew of. Then he asked me if I had
heard from my PO, and I said I had spoken to her about my upcoming appointment with her on
Thursday, but nothing else. He then told me that I would be staying at THE, and there were
“going to be some changes - stay tuned”. He did not explain what this meant, although it
sounded threatening to me. I have not heard anything from my PO since she told me my move
would be restaffed after my mother and I met with Bryce. My perception is that Bryce has been
stalling me for the last several weeks while he convinced my PO not to move me, and at the
same time he continued to give me the impression that I would be moving.
3/25/09 (WEDNESDAY)
I received a call from Bryce this morning at approximately 9:30am. He made some more cryptic
remarks about the “changes” that are coming, saying that they “don’t have to be totally passive”
on my part. He asked if I knew what he meant, and I guessed that he was saying I should be proactive and come up with my own “changes” to propose to the treatment team. He confirmed that
was what he meant. I said that since I wasn’t sure what the primary issue was I didn’t know what
to propose. He said that my behaviors of “splitting” and “treatment shopping” were “very
troubling,” and that I should try to identify consistent problem areas and address my proposal to
those areas. I discussed this situation with my attorney immediately after the phone call ended.
3/26/09 (THURSDAY)
I went for an office visit with my PO today. She told me she had spoken with her boss, and they
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had decided to leave me at THE for now. She said I had been doing well there until the issue
with the move to RSA came up, and then Bryce said I “shut down”. I said that I was put off by
the hostile, angry response I got from the program. She said she thought they were mad because I
didn’t talk to them about the fact that I wanted to move. I told her that I thought it was her
decision whether I moved or not, and she told me that it was a joint decision that they all made
together. Then she brought up my report, “An Unacceptably High Cost (2nd Annual)”, which
someone had apparently sent to her. She had it on her computer. She said she hadn’t read it yet,
but she had skimmed it, and she commented that it seemed to “contradict” my treatment. I asked
how so, and we discussed it for awhile. The high points were: whether I still believed what I had
written (I did); whether the paper had been distributed (I was vague); and what I thought should
be changed about the system/law (I focused on accountability and oversight for treatment
providers, and individualized treatment rather than stereotyping sex offenders and lumping us all
together in one group). She wanted to know if I thought I should receive less punishment than
someone else who had done the same thing. I responded that I did not, but I did think that I
should receive a different punishment than someone who had done different things. I told her I
had spoken to Bryce about my feelings about the system and my intention to be activist in
pushing reform. The meeting overall was okay, but she hasn’t actually read the report yet! I
suspect that Bryce will get hold of it soon, and then I will be confronted with it in group. I am
steeling myself for that, and I am concerned that it will be viewed as “bad-mouthing” treatment,
which is forbidden under the THE treatment contract.80 I fear retaliation from the treatment
program for voicing my disapproval of the system. Group was cancelled tonight due to heavy
snow.
GROUP @ SLA - 3/27/09
I brought up the fact that I had been told that I would be staying at THE, and that Bryce had told
me there would be “changes”. Most of the discussion focused on the fact that my PO had brought
up my report at our meeting. I did not discuss the contents of the report with the group in detail,
but rather in general terms. The feedback I received was primarily positive, and a couple of the
men said that hearing that someone was doing such things (writing reports, etc.) gave them hope
for the future. A couple of guys asked to read the report, and I told them I did not think that
would be a good idea. We then moved on to other topics.
GROUP @ THE - 3/31/09
I got a phone call from my mother this afternoon telling me Grieg Veeder had been at the
Colorado Criminal Defense Bar meeting last night, and that she had spoken some strong words
to him. I wondered how this would affect my treatment at THE… Tonight I went to THE for
group. When I went to the office window to pay for the week, Bryce told me that there had been
a “change of plans”. He said he had just heard from my PO that their “plan” had been approved.
80

Teaching Humane Existence Treatment Program, Inc.: Offense-Specific Treatment Contract, p. 4 (“I will maintain
a positive treatment attitude, including no colluding in anti-treatment attitudes, cynicism, or splitting (to separate or
disunite). I will not engage in ‘bad-mouthing’ T.H.E., probation/parole, or the courts and justice system. I will report
all known incidents of ‘bad-mouthing’ I become aware of. I understand ‘bad-mouthing’ is counter-productive to my
treatment process and undermines the treatment of others. My participation or failure to report ‘bad-mouthing’ will
be a clear indication of my resistance to treatment and change.”)
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He then told me that they had determined that I was “too toxic for the milieu” and that I would
henceforth not be allowed into groups, but would instead be meeting with him individually in
order to determine whether or not I am “amenable to treatment”. I was then politely but
pointedly asked to leave. I suspect that this is the result of Bryce having read my report, and I
expect he will be looking for me to say something during these upcoming meetings which will
justify my termination from treatment and revocation of my parole. Interestingly, I have not
shared the report or the details of my opinions as expressed therein with anyone in the THE
program (although I was asked to do so on Friday in group), and I have said and done nothing to
stir up “dissention in the ranks”. I have turned in all of my paperwork on time: even while Bryce
was refusing to see me in individuals I was completing my journals, checklists, etc. I am a little
concerned that I have not yet turned in a safety plan for my job, but my thinking was that there
was no point turning it in at THE while I thought I would be moving to RSA. Now I can’t get the
requisite signatures on the plan, since I am not in groups and have no contact with the other
members.
4/1/09 (WEDNESDAY)
My PO came to visit me at work today. She asked if I had gone to THE last night. I said I had
gone, and then had been immediately asked to leave. She asked if I had signed my new contract
yet. I said I had not, but that Bryce had informed me that I would be going only to individuals for
awhile. She said yes, that treatment had decided to take me “a different way”. I responded that if
that was what treatment thought I needed to do, I was more than happy to do it. She said that I
should just do whatever treatment wanted me to do, and that we would go from there. I said
okay. The exchange was cordial. Bryce did not call me today to set up our meetings. I plan to
wait until tomorrow, then call and leave him a message about setting up the appointments. The
longer it takes him to call me, the more worried I get about what he’s up to behind the scenes. I
half expected my PO to show up with police officers to arrest me for being terminated from
treatment without my knowing about it, but she didn’t.
4/2/09 (THURSDAY)
I received a phone call from my mother today, saying that she had spoken to Mr. Veeder, and
that he had told her that the treatment program wanted to schedule a meeting with all the “major
players” in my life: my mother and father, my employer, my PO, Bryce, Diana (THE Clinical
Director), and Grieg Veeder himself. She said he told her that as soon as this meeting was
accomplished I would be back in groups, that he was conciliatory about the things Bryce had
said to me (i.e., that I was “too toxic for the milieu”), and that until the meeting happens I will
not need to attend any groups. He said that he had spoken to Bryce and Diana about my situation,
and that he would make sure someone called me to let me know whether or not I would be
having individual appointments with Bryce while waiting for the meeting. Mr. Veeder will be
out of town next week, so I anticipate the meeting will take place sometime during the following
week. I am not sure what to think, but am speculating that they may want to ensure that I will not
be spreading my “toxic” opinions around the other members of the program. I have not decided
what I will do if I am asked to discontinue my activist habits.
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4/18/09 (SATURDAY)
I have heard nothing from THE since the last entry. My mother informed me that she had
received an email yesterday (Friday, 4/17/09) from Ann Greenwood, telling her that I should call
Bryce to set up individuals. I do not know why Bryce hasn’t called me as Mr. Veeder said he
would, but I suppose I will call him now.
4/20/09 (MONDAY)
I went to parole today to have my ankle bracelet reattached, since it broke and fell off on Friday
night. I met the new PO I have been assigned, and talked to her about the situation between me
and THE. She said she had been told about the upcoming meeting, but didn’t know what it was
about or what events had led up to it. I tried to describe the situation as best I could in an honest
and neutral way, taking responsibility for my poor choices and telling her what I would have
done differently in retrospect. I told her I had heard nothing from THE. She said she wanted me
to get going in treatment, and that she had emailed Bryce and Diana about the meeting we were
supposed to have. I was encouraged by her attitude and approach to me. I explained that I
believed that THE was primarily upset about my report, and she said she hadn’t read it. She
asked me if I believed what I had written, and I said, “Absolutely, and I stand by every word.”
4/21/09 (TUESDAY)
I decided to go ahead and call Bryce today about setting up individuals. I didn’t get an answer, so
I left a message explaining that Ann Greenwood had said that I should call, but Mr. Veeder had
said I should wait for this meeting, so I didn’t know what was going on. But I made clear that if
he wanted to go ahead and schedule me for individuals I was happy to do it. I didn’t hear back
from him today.
4/23/09 (THURSDAY)
My mother called today and told me she had spoken with the head of parole’s sex offender unit.
He told her that THE is having a big “staffing” this afternoon with parole, and he would be in
attendance. Apparently issues involving a number of individuals will be addressed, but the parole
official thinks that I am likely to be a major topic of conversation. My mother told me she shared
with him that she didn’t believe I could receive fair treatment at THE, and he said he had
discussed that issue with my PO. He wanted to wait and see what they had to say about me at the
meeting, but I am wondering if parole is still considering moving me to RSA. I also wonder if he
has read my report, since I think that has been the center of the problem since I was deemed “too
toxic for the milieu”. I still have heard nothing from Bryce, and honestly I expect to hear
nothing. This is becoming frustrating for me, since in order to gain any freedoms I need to have
approved safety plans (church, proctored exams for my college courses, driving, etc.). Of course,
I cannot submit any plans for approval as long as I am being held out of treatment! So I’m sort of
stuck right now.
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4/29/09 (WEDNESDAY)
I had my monthly meeting with my new PO today. When I went in she told me she had
something very serious to discuss with me, and I knew immediately that it had to do with my
situation at THE. She told me THE had terminated me from the treatment program, and that
normally I would be going back to jail and facing revocation of my parole. But, she said, after
discussing the situation with her superiors they had decided to refer me to RSA instead! I have to
contact them within the next 2 weeks to set up an intake. I’m amazed and grateful to parole for
giving me a chance, since I don’t think I did anything deserving of going back to prison for
another untold number of years under my indeterminate sentence. But, really, the way the system
is set up it’s a sheer miracle that I’m not back in jail right now. Were it not for some
understanding parole officers willing to give me a chance, I would be. I am looking forward to
starting at RSA, and maybe now I can start making some real progress toward rebuilding my life
and regaining a few freedoms. The termination from treatment means I have to start over on the
6 month trial period I must successfully complete in order to get off of intensive supervision and
on to regular parole - and I was almost at 6 months already! Oh, well, I guess it could have been
a lot worse! I’m just grateful to get a chance to succeed. I find it interesting that after all the
promises about meetings, etc. from THE not a single person from the program ever contacted me
or spoke a word to me after the day I was told that I was “too toxic for the milieu.”
5/11/09 (MONDAY)
I had my meeting with RSA today. The program director had a copy of my discharge summary
from THE, and said it was very concerning to them. He read me some excerpts, which said that I
had been diagnosed with antisocial personality disorder,81 and that I was so hostile toward
treatment that I not only could not succeed in treatment myself, but I poisoned the treatment of
everyone around me. I was bemused by what I heard, but at this point I’m not really surprised by
anything. I was told that I will probably face some additional restrictions at RSA if I am
accepted, which I understand. They mentioned that the fact that I am now a two-time community
treatment failure (once at RSA in ‘03 when I was on probation, and once at THE) was also a red
flag, but they appeared to be willing to give me another chance, for which I am very grateful. I
get the impression that THE’s discharge summary was meant to be a “black ball” which would
effectively prevent any other treatment program from even considering me. Of course, if I’m not
in treatment, back to prison I go, probably for another 5 years at least. It would be even harder to
get out a second time under my indeterminate sentence than it was the first time. I don’t believe I
did anything whatsoever to deserve a return to prison.
5/12/09 (TUESDAY)
I called Bryce today and asked him to fax me a copy of my discharge summary. I am very
interested in reading the entire report - it looked like it was about 6 pages long. I got no response,
and truthfully I don’t expect them to agree to give me a copy, although I think I am entitled to
one.

81

See “Predicting Relapse”, supra note 52, at 9; “Predictors of Sexual Recidivism”, supra note 55, at 15; (Finding a
strong link between antisocial personality disorder and a high risk of future offending).
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5/15/09 (FRIDAY)
I received a letter in the mail from RSA - they say they will accept me, provided I live in an SLA
for 6 months, sign a behavioral contract agreeing not to discuss my opinions about the sex
offender “system” in Colorado with other members of the treatment program, and abide by some
other restrictions. I was very glad that they chose to accept me, in spite of THE’s damning
discharge summary. I keenly feel the importance of demonstrating by my behavior that those
who have elected to give me another chance made the right decision. I still have had no response
to my request for a copy of my discharge summary from THE.82 I’m a little worried about the
sudden financial burden of living in an SLA, but at least it’s only for 6 months, and my employer
is committed to making sure I can meet my financial obligations. I learned today that the men
still in treatment at THE have been forbidden to speak to me should they see me. It seems I have
been quarantined to prevent the spread of my infectious “toxic” opinions.

VIII. CONCLUSION
The year since our last report has seen some of the most positive developments yet in the realm
of sex offender management and treatment in Colorado. For those enmeshed in the system there
is more reason for hope and optimism than at any time in the past decade. However, there are
major problems which still need to be addressed. At the core stands the same self-proclaimed sex
offender intelligentsia which originally pushed the legislature to adopt the Lifetime Supervision
Act. This entrenched, tightly-knit group of treatment providers and containment approach
advocates continues to drive Colorado’s sex offender policy by promoting their own research
and trumpeting the superiority of their own philosophy virtually unchallenged. The high rates of
sex offender recidivism proclaimed by these individuals, although contradicted by current
research, form the basis of the “no-cure,” lifetime treatment approach to sex offenders currently
adopted by Colorado law and the SOMB. The resultant perpetual subjection of offenders to
treatment providers, when combined with faulty treatment practices, abuse of power, and utter
lack of oversight or accountability to any supervisory regulating agency, produces an expensive,
ineffective, and often inhumane treatment environment.
We strongly suspect that a significant number of so-called “treatment failures” are not in reality
the result of some actual, meaningful failure on the part of the offender, but are rather the result
of a broken treatment system that is constructed on principles (and often administered by
individuals) which are fundamentally and diametrically opposed to the interests of offender
rehabilitation and success in treatment. In many cases (although certainly not all), when sex
offenders are sent or returned to prison without committing any new crime, or when treatment
program clients are so despairing after years of treatment that they commit or attempt suicide,83
82

I did finally receive a letter from the THE program director dated May 28th, 2009. The letter informed me that
they would be unable to provide me with a copy of my discharge summary because it was the property of the
Department of Corrections, and I would need to request it from my parole officer. When I subsequently asked my
parole officer for a copy I was told that she would have to ask her supervisor, but that they were not required to give
me a copy because it was their document, not mine. I heard nothing further.
83
During the author’s brief 3 month stay at THE there was at least one suicide attempt by a program client, which
was fortunately unsuccessful. In the ensuing discussion among group members it became apparent that some who
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much of the responsibility must lie with our dysfunctional approach to sex offender treatment
and the flawed philosophy on which it is founded.
In this report we have addressed matters such as court cases involving sex offenders and new risk
assessment instruments, and these things are certainly important and deserve serious attention.
However, they are merely symptoms of a deeper problem. Flawed principles and philosophies
such as high sexual recidivism rates, the “no-cure” concept, and the special interest/insider
mentality prevalent among self-proclaimed sex offender experts are the roots. These roots give
rise to policies and practices such as the containment approach, lifetime supervision and
treatment, creation of sex offender registration and notification laws, and allowing near absolute
power over the lives of offenders to autonomous treatment programs. Unless the underlying
philosophies are pulled out by the roots, the destructive policies will simply grow back.

IX. RECOMMENDATIONS
In past reports we have included extensive recommendations for changes which we believe are
necessary for Colorado’s sex offender law and treatment program to function in the just, humane
manner which the legislature originally intended. This year, however, we believe that DORA has
enunciated better recommendations than any we could present. We therefore have only a single
recommendation for this year’s report:
Adopt and implement ALL of the recommendations put forth by the Department of
Regulatory Agencies in their 2009 Sunset Review of the Sex Offender Management Board.
This will certainly not solve all of the deep-seated problems in Colorado’s approach to sex
offender management, but it definitely represents a huge step in the right direction. We can ask
for no more than that.

had been in the program for a time could remember several others who had committed suicide. The author was
subsequently informed that THE is somewhat notorious for having a large number of client suicides.
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APPENDIX A

LETTER TO ATSA
AND RESPONSE
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APPENDIX B

RECIDIVISM STATISTICS:
MICHIGAN DEPARTMENT OF CORRETIONS
STATISTICAL REPORTS

44
PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com

An Unacceptably High Cost, 3rd Annual Report

Mark T. Walker, et al.

45
PDF Created with deskPDF PDF Writer - Trial :: http://www.docudesk.com

An Unacceptably High Cost, 3rd Annual Report

Mark T. Walker, et al.

APPENDIX C

SELECTED STATISTICAL TABLES FROM:
JILL LEVENSON & RICHARD TEWKSBURY,
“COLLATERAL DAMAGE: FAMILY MEMBERS OF REGISTERED SEX
OFFENDERS”, AMERICAN JOURNAL OF CRIMINAL JUSTICE,
34:54-68 (2009), pp. 62 & 64.
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APPENDIX D

SEX OFFENDER RISK SCALES
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PREVIOUS SORS
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REVISED SORS
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